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UK Bribery Act: First Case on “Adequate Procedures” under the UK
Bribery Act
Hiroshi Kimeda, Mark Tudor, Hiroyasu Konno
In February 2018 a jury in England considered the first contested case of whether a company (Skansen Interiors Limited (the
“Company”)) was guilty of the “Corporate Offence” of failure to prevent bribery under the UK Bribery Act (“Bribery Act”).
The general defence for a company being prosecuted under the Corporate Offence is for the company to prove that it had put in place
“adequate procedures” to prevent bribery.
In this case, the jury found the Company guilty of the offence (ie the jury did not think that the Company had put adequate procedures
in place).
The Bribery Act itself provides no explicit guidance on what will be regarded as “adequate procedures” and accordingly this case is
the first example of how a jury might interpret the law.
Unfortunately, however, jury verdicts do not come with reasons for a conviction but some lessons can be learnt from the surrounding
circumstances.
Please see our previous newsletter of November 2016 on the UK Bribery Act for a detailed description of:

-

the general offences under the Bribery Act;

-

the potential punishments under the Bribery Act; and

This newsletter is the product of its authors and does not reflect the views or opinion of Nishimura & Asahi. In addition, this newsletter is
not intended to create an attorney-client relationship or to be legal advice and should not be considered to be a substitute for legal advice.
Individual legal and factual circumstances should be taken into consideration in consultation with professional counsel prior to taking any
action related to the subject matter of this newsletter.
© Nishimura & Asahi 2018
-1-

-

how the Bribery Act applies to Japanese companies and their affiliates.

Background
The Company was a small contractor employing around 30 people.
When a new Chief Executive Officer arrived at the Company in 2014 he discovered that the Company had made a payment of
£10,000 to another company in order to win tenders worth around £6 million.
On discovering what looked like a bribe the new CEO launched an internal investigation and urgently put in place a formal antibribery and corruption policy.
He also stopped an additional payment of £29,000 which had been put in process.
After the results of the internal inquiry the CEO dismissed the member of staff who had been responsible for the bribes (who
subsequently pled guilty to offences under the Bribery Act) and the Company self-reported to the police and fully assisted the police
with their investigation.

Why was a Corporate Offence prosecution brought against the Company?
This question is being asked by many commentators.
The Company self-reported after its internal investigation, dismissed the responsible member of staff and fully co-operated with the
police investigation.
It is generally expected, in circumstances where a company has self-reported and has fully co-operated, that the Crown Prosecution
Service (“CPS”) will enter into a deferred prosecution agreement rather than go through the expense of a criminal trial.
However, in this case, after initial discussions in relation to a deferred prosecution agreement the CPS decided not to pursue this.
In addition, at the time of the trial, the Company itself was no longer active and so, even though it was found to be guilty, a financial
penalty could not be imposed on it and the only sentence available to the judge was an absolute discharge of the case (meaning that
the conviction would not appear on the Company’s records).
The general consensus appears to be that the CPS considered that there was no benefit in entering into a deferred prosecution
agreement (perhaps as the Company was dormant) and that prosecution of the case might send a message to companies that bribery
will not be tolerated and that bribery cases will be actively pursued (even against small companies).
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Comments
From the perspective of Japanese companies that carry out business in the UK and UK subsidiaries of Japanese companies, care
should be taken to ensure that bribery risk-assessments are conducted and that robust anti-bribery and corruption procedures are put
in place (ie it is better to be cautious and enact more robust procedures).
Where procedures are put in place on a group-wide basis (ie from a Japanese head-office) rather than on a country-specific basis care
should be taken to ensure that the group-policies satisfy the requirements of and protect the company against prosecution under the
Bribery Act.
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