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Preface

Corporate Governance 2018
Seventeenth edition

Getting the Deal Through is delighted to publish the seventeenth
edition of Corporate Governance, which is available in print, as an e-book
and online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Australia, Bermuda, Hungary, Kenya,
Malaysia, Mexico, Norway, Spain and Thailand.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,
Holly Gregory, of Sidley Austin LLP, for her continued assistance with
this volume.

GETTING THE /§<
DEAL THROUGH »

London
May 2018

www.gettingthedealthrough.com
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Nishimura & Asahi

VIETNAM

Vietnam

Hikaru Oguchi, Taro Hirosawa and Vu Le Bang

Nishimura & Asahi

Sources of corporate governance rules and practices

The rights and equitable treatment of shareholders

1 Primary sources of law, regulation and practice

What are the primary sources of law, regulation and practice
relating to corporate governance? Is it mandatory for listed
companies to comply with listing rules or do they apply on a
‘comply or explain’ basis?

The Law on Enterprises (LOE), which took effect from 1 July 2015, is
the primary source of corporate laws that encompass the establish-
ment, governance and operation of companies in Vietnam. For public
companies, which are those made public by the offer of shares, or hav-
ing shares listed on the stock exchange or a securities trading centre,
or having shares owned by at least 100 investors excluding profes-
sional securities investors and having paid-up charter capital of 10 bil-
lion dong or more, the Law on Securities (LOS) and the legal guiding
documents thereof including Decree 71/2017/ND-CP and Circular
95/2017/TT-BTC provide further regulations on corporate governance
as part of their public status. Additionally, for companies that are joint
ventures between foreign investors and Vietnamese partners engaging
in the services as committed to by Vietnam under the commitments
on specific services in accession to the World Trade Organization (joint
venture companies), Resolution No. 71/2006/NQ-QHa11 still appears
to function as another source of law relating to corporate governance
of joint venture companies despite the fact that certain laws under this
Resolution are amended, replaced or due to be replaced (eg, law on
enterprises, law on promulgating legal normative documents).

As a matter of principle, listed companies shall comply with both
listing rules and the relevant laws for matters that are not specifically
regulated by listing rules. As such, it is mandatory for listed companies
to comply with listing rules.

2 Responsible entities

What are the primary government agencies or other entities
responsible for making such rules and enforcing them? Are
there any well-known shareholder groups or proxy advisory
firms whose views are often considered?

The Ministry of Planning and Investment mainly drafts bills for laws
and governmental decrees on corporate regulations and issues its
own guidance and clarification whenever necessary. Likewise, the
State Securities Commission of Vietnam and its direct parent agency,
which is the Ministry of Finance, are in charge of the sector of public
companies, whether unlisted or listed. Enforcement of the laws and
regulations is carried out by various competent authorities, including
the Ministry of Planning and Investment, the local people’s commit-
tees, the local authorities for planning and investment, or the State
Securities Commission itself for the securities sector.

There are no well-known shareholder activist groups or proxy advi-
sory firms in Vietnam that would have a material influence on compa-
nies’ policies or corporate governance-related issues.

www.gettingthedealthrough.com

3 Shareholder powers

What powers do shareholders have to appoint or remove
directors or require the board to pursue a particular course of
action? What shareholder vote is required to elect or remove
directors?

A shareholder or a group of shareholders in a joint-stock company may
nominate candidates for the board if they have held at least 10 per cent
of the total ordinary shares for a consecutive period of six months or
more (major shareholders) unless a lower percentage is set forth in
the company’s charter (articles 114.2 and 114.4 of the LOE). Any share
with a voting right can be counted in a vote at a shareholders’ meeting,
including a meeting for the election of directors. Cumulative voting is
a compulsory measure for the election of directors; the total number
of votes of each shareholder shall be equal to the total number of the
shareholder’s shares multiplied by the total number of vacant positions
(although shares with preferential votes will be entitled to a greater
number of votes in accordance with the company’s charter) and each
shareholder may exercise all of his or her votes in favour of a single can-
didate or a number of candidates (article 144.3 of the LOE). However,
a different mechanism for the election of directors may be applied if so
regulated under the company’s charter (article 144.3 of the LOE).

Successful candidates will be selected from those with the highest
number of votes to those with the lowest number of votes, in descend-
ing order, until the total number of vacant positions has been filled,
and where there are two or more candidates receiving the same num-
ber of votes for the last vacant position, another vote taken on such
candidates will be held, or the director shall be selected in accordance
with the criteria set forth in the voting rules or the company’s charter
(article 144.3 of the LOE). The directors are elected at the shareholders’
meeting (article 144.3 of the LOE) and may only be removed by a reso-
lution passed by the shareholders’ meeting (article 135.2(c) of the LOE).
By the default in law, a resolution removing a director shall be passed
if it is agreed by shareholders representing at least 51 per cent of the
total number of voting slips of all attending shareholders. However, the
law permits the charter of the company to provide for a higher specific
percentage (articles 144.1 and 144.2 of the LOE).

The shareholders’ meeting, comprising shareholders with voting
rights, is the highest decision-making body in the company. While
the board should follow the resolution of the shareholders’ meeting, a
shareholder or a group of shareholders cannot, without resolution of
the shareholders’ meeting, impose obligations upon the board, except
for the right to require the board to convene the general meeting of
shareholders (see question 7). However, a shareholder or a group of
shareholders holding shares of the company for at least one year may
require the board to stop the implementation of any decision or resolu-
tion that has been passed by the board contrary to the laws or the com-
pany’s charter and which caused loss to the company (article 149.4 of
the LOE). Additionally, a shareholder or a group of shareholders hold-
ing at least 1 per cent of the total ordinary shares for six consecutive
months have the right to directly, or on behalf of the company, make a
claim for civil liability against the director, manager or general director
under certain circumstances (article 161 of the LOE).
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4 Shareholder decisions

What decisions must be reserved to the shareholders?
What matters are required to be subject to a non-binding
shareholder vote?

The following decisions are subject to the authority of the sharehold-

ers’ meeting:

- to adopt the development strategy of the company (article 135.2(a)
of the LOE);
to decide on the class and total amount of shares of each class that
may be issued by the company, and the amount of dividend per
share of each class on an annual basis (article 135.2(b) of the LOE);
to elect, remove and dismiss directors of the board and members
of the supervisory board (article 135.2(c) of the LOE);
to decide on investment or approve the sale of 35 per cent or more
of the total value of assets recorded in the company’s latest finan-
cial statement, unless a different percentage is provided for in the
company’s charter (article 135.2(d) of the LOE);
to approve contracts or transactions executed between the com-
pany and a related party, as defined under the laws, of 35 per cent
or more of the total value of assets recorded in the company’s latest
financial statement unless a different percentage is provided for in
the company’s charter (article 162.3 of the LOE);
to decide on amendment of or supplement to the company’s char-
ter (article 135.2(dd) of the LOE);

+  toapprove annual financial statements (article 135.2(e) of the LOE);
to decide on redemption of more than 10 per cent of issued shares
of each class (article 135.2(g) of the LOE);

+  to consider and decide on breaches committed by the board of
directors or the supervisory board that cause damage to the com-
pany and the shareholders (article 135.2(h) of the LOE);

- todecide on the restructuring or dissolution of the company (arti-
cle 135.2(i) of the LOE); and
other rights and duties as provided for in the laws and the compa-
ny’s charter (article 135.2(k) of the LOE).

Notwithstanding the foregoing, decisions that are subject to the author-
ity of the shareholders’ meeting of a joint venture company (defined in
question 1) may be, subject to meeting statutory conditions (see Official
Letter No. 771-BKH-TCT of the Ministry of Planning and Investment),
regulated differently in the company’s charter. Further, additional
items that do not fall within the statutory authority of other statutory
bodies of the company may be added to the charter to be subject to the
resolution of the shareholders’ meeting.

5 Disproportionate voting rights

To what extent are disproportionate voting rights or limits on
the exercise of voting rights allowed?

In principle, each ordinary share of a joint-stock company is granted
only one vote (article 114.1(a) of the LOE). However, the company is
permitted to issue shares with preferential votes, which are granted a
larger number of votes than that of ordinary shares, provided, however,
that only founding shareholders or organisations as authorised by the
government may hold shares with preferential votes and, even in such
cases, such shares may be held by founding shareholders only for a
period of three years after the company is established (articles 113.3 and
116 of the LOE). Additionally, the company may issue shares with pref-
erential dividends or preferential redemption rights that have no voting
rights (articles 117 and 118 of the LOE). The company may decide to
issue other kinds of preferential shares in accordance with the com-
pany’s charter (article 113.2(d) of the LOE).

6 Shareholders’ meetings and voting

Are there any special requirements for shareholders to
participate in general meetings of shareholders or to vote?
Can shareholders act by written consent without a meeting?
Are virtual meetings of shareholders permitted?

Based on the company’s register of shareholders at the time of having
a decision on convening the shareholders’ meeting (article 137.1 of the
LOE) or based on the cut-off date of the shareholders’ list describing
the shareholders entitled to attend the shareholders’ meeting that is
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applied to a public company, any shareholder holding ordinary shares
or shares with preferential votes may participate in the shareholders’
meeting and exercise the voting rights associated with their respective
shares, except for those shareholders holding preferential shares with-
out voting rights (as discussed in question §).

In cases of related-party transactions that require approval of the
shareholders’ meeting, the shareholders who have interests in such
transactions may not vote on the approval (article 162.3 of the LOE).
In a similar manner, a founding shareholder may not vote on the
approval of his or her transfer of the shares within three years from the
issuance date of the enterprise registration certificate of the company
(article 119.3 of the LOE).

Besides physical meetings, it is worth noting that the shareholders
may adopt resolutions via a process of collecting written opinions (arti-
cle 145 of the LOE). In such a case, the minimum vote for adopting any
resolution shall be 51 per cent of the total voting shares (article 144.4
of the LOE).

Virtual meetings of shareholders are permitted as long as the loca-
tion of meetings (eg, the location of the chairman if the meeting is car-
ried out in multiple locations at once) is within the territory of Vietnam
(article 136.1 of the LOE). Shareholders may attend and vote at meet-
ings conducted via online conference (article 140.2(c) of the LOE).

7 Shareholders and the board

Are shareholders able to require meetings of shareholders to
be convened, resolutions and director nominations to be put
to a shareholder vote against the wishes of the board, or the
board to circulate statements by dissident shareholders?

A shareholders’ meeting may be convened by major shareholders (as
defined in question 3) if either the board of directors or supervisory
board fails to convene the meeting in accordance with the laws or the
company’s charter (article 136.6 of the LOE). Regardless of who con-
venes the meeting, the major shareholders can always propose matters
to the meeting agenda for discussion unless the procedures or contents
of such proposals are contrary to the laws or the company’s charter
(article 138.2 of the LOE). The meeting convenor is required to include
the proposed matters in the draft programme and agenda for the meet-
ing, except for those that fall under cases wherein the convenor may
refuse the proposed matter. The draft programme and agenda are sent
with the notice of invitation to all shareholders entitled to attend the
meeting (articles 138.4 and 139.3 of the LOE). The proposed matters
are added officially to the programme and agenda if the shareholders’
meeting so agrees (article 138.4 of the LOE). There is no requirement by
the laws for the board of directors to circulate the statements or opin-
ions of the dissident shareholders other than the requirement that the
minutes of the vote-counting result and the minutes of the sharehold-
ers’ meeting, which may contain a summary of the statements of the
dissident shareholders, must be forwarded to the shareholders within a
certain period of time (articles 145.6 and 146.3 of the LOE).

8 Controlling shareholders’ duties

Do controlling shareholders owe duties to the company or

to non-controlling shareholders? If so, can an enforcement
action be brought against controlling shareholders for breach
of these duties?

Controlling shareholders of a public company (shareholders directly
or indirectly holding at least § per cent of the total shares with voting
rights of the company) are required not to take advantage of their influ-
ence to cause any damage to the rights and other benefits of the com-
pany and other shareholders (including non-controlling shareholders)
(articles 6.9 and 29 of the LOS; article 5 of Decree 71/2017/ND-CP).

Transactions, contracts between the company and a shareholder
holding more than 10 per cent of the total ordinary shares under the
LOE (or their related person) must be approved by the board of direc-
tors or the shareholders’ meeting, depending on the value of such
transactions, otherwise it shall be void and invalid (article 162.1(a) of
the LOE).

A corporate shareholder holding more than 50 per cent of the total
ordinary shares, or capable of directly or indirectly appointing all or
most of the board of directors, or otherwise capable of amending the
company'’s charter shall be considered a ‘parent company’ (article 189.1

Getting the Deal Through - Corporate Governance 2018
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of the LOE) and be subject to the duties of a parent company under the
laws, which include bearing liability for damages in cases of non-arm’s-
length transactions undertaken by the company as a result of the share-
holder’s intervention (article 190 of the LOE).

Failure to perform the duties that controlling shareholders owe to
the company will result in such controlling shareholders being subject
to liability for damage incurred and injunctions.

9 Shareholder responsibility

Can shareholders ever be held responsible for the acts or
omissions of the company?

If a ‘parent company’ shareholder (as defined in question 8) intervenes
in the operation of the company beyond the normal authority of a
shareholder and causes the company to undertake non-arm’s-length
transactions or otherwise non-profitable transactions without compen-
sation, such a shareholder shall be liable for damage incurred by the
company (article 190 of the LOE).

Corporate control

10 Anti-takeover devices

Are anti-takeover devices permitted?

Anti-takeover devices are not expressly governed by Vietnamese laws.
It is permissible to apply anti-takeover devices or customisation of the
company'’s charter provided that no statutory rights of shareholders
or the board or otherwise are expressly violated. For example, an anti-
takeover device in the form of a preferential share plan is permitted
under the laws as part of the rights of the company (article 113.2(d) of
the LOE), but a super-voting preferential share plan, which is offered
to shareholders other than founding shareholders or organisations as
authorised by the government or offered to any entity that is not an
organisation as authorised by the government after the period of three
years from the date on which the company is issued with the enterprise
registration certificate, may be held invalid as a breach of the legal
provisions on shares with preferential voting power (article 113.3 of
the LOE).

11 Issuance of new shares

May the board be permitted to issue new shares without
shareholder approval? Do shareholders have pre-emptive
rights to acquire newly issued shares?

Issuance of new shares or a new class of shares must be approved by the
shareholders’ meeting (article 135.2(b) of the LOE), although the board
of directors may decide on an offer of new shares within the author-
ised number of shares for each class as approved by the shareholders’
meeting (article 149.2(c) of the LOE). Existing shareholders are granted
pre-emptive rights to acquire newly issued shares in proportion to their
shareholding ratio at the time of issuance (article 114.1(c) of the LOE).
However, it appears from the LOS and the legal guiding documents
thereof that the shareholders’ meeting of a public company may waive
such pre-emptive rights of the shareholders by a valid resolution (arti-
cle 6.6 of the model charter issued together with Circular 95/2017/
TT-BTC), though there is the possibility that the legal validity of such a
resolution would be challenged in practice in the courts.

12 Restrictions on the transfer of fully paid shares

Are restrictions on the transfer of fully paid shares permitted
and, if so, what restrictions are commonly adopted?

Except for circumstances as provided for by law, and certain restric-
tions on the transferability of shares that may be set forth under the
company’s charter and the validity of which is enforced by way of
stipulating the same on the respective share certificates (article 126.1
of the LOE), any shares are freely transferable (article 126.1 of the
LOE). The securities laws also allow the same restrictions to be placed
on the transfer of shares in accordance with the LOE (article 4.1(a) of
Decree 71/2017/ND-CP).

A number of restrictions expressly provided by law include the case
in which a founding shareholder transfers its shares to non-founding
shareholders of the company, which transfer will be subject to approval
of the shareholders’ meeting within the period of three years from the

www.gettingthedealthrough.com

date of establishment (article 119.3 of the LOE), or the case in which
shareholders hold shares in a public company that were issued through
a private placement where such shares are subject to transfer restric-
tions within the period of at least one year from the date of completion
of the private placement (article 10a.2(b) of the amended LOS).

13 Compulsory repurchase rules

Are compulsory share repurchases allowed? Can they be
made mandatory in certain circumstances?

In relation to shareholders, acceptance of a share repurchase offer is
not compulsory under the laws (article 130.3 of the LOE). The proce-
dures and circumstances of share repurchase are expressly provided
for in the laws, so it may be illegal to enforce repurchase of any shares
without consent of the relevant shareholders. On the other hand, in
relation to a company, share repurchase may become compulsory in
certain circumstances. Specifically, the company may have to make a
share repurchase at the request of shareholders who object to a deci-
sion on the reorganisation of the company or a change in the sharehold-
ers’ rights and obligations in the charter (article 129.1 of the LOE), as
explained in question 14.

Additionally, the company may make a share repurchase in respect
of redemption preference shares whenever so requested by the share-
holder holding such shares or pursuant to conditions stipulated in the
respective share certificates of such shares (article 118 of the LOE).

On a related note, unless exempted by statute, a public company
will be required to conduct a tender offer when it repurchases ordinary
shares leading to the total amount of treasury shares being equivalent
to 25 per cent or more of the total outstanding shares of the same class
(article 37.1(dd) of Decree §8/2012/ND-CP); however, the sharehold-
ers’ acceptance is not compulsory in this case either.

14 Dissenters’ rights

Do shareholders have appraisal rights?

Shareholders who object to the restructuring of the company or
changes to the company’s charter in respect of the shareholders’ rights
and obligations may request that the company buy back their shares
at a fair value or a price regulated under the company’s charter (arti-
cle 129.1 of the LOE). In case the company fails to reach an agreement
on such transfer price, the company shall introduce at least three pro-
fessional appraisal firms to enable the shareholders to select one firm
and the price appraised by such selected firm shall be final and binding
upon the parties (article 129.2 of the LOE). The current LOE (unlike its
previous version) keeps silent on the possibility of the shareholders to
transfer such shares to other parties in this case.

The responsibilities of the board (supervisory)

15 Board structure

Is the predominant board structure for listed companies best
categorised as one-tier or two-tier?

The board structure for listed companies is categorised as two-tier
including the board of directors (wWhich assumes management func-
tions as to the business operation of the company) and the supervisory
board (which assumes supervisory functions as to the management
and operation of the company by the board of directors and general
director (or CEQ)). With regard to the structure of the board of direc-
tors, it needs to maintain a balance between executive directors and
non-executive directors, so that at least one-third of the directors must
be non-executive directors (article 13.2 of Decree 71/2017/ND-CP).
Additionally, the board of directors needs to be supplemented with
specialist committees (article 17.1 of Decree 71/2017/ND-CP). If
the company prefers not to establish such committees, independent
directors must be assigned such special duties instead (article 17.2 of
Decree 71/2017/ND-CP).

It should be noted that a company may choose not to establish
a supervisory board, even where it has 11 shareholders or more, or
where the shareholders are organisations holding 50 per cent or more
of the total shares; provided, however, that in such case at least 20 per
cent of the directors are independent directors and there is an inter-
nal auditing board under the board of directors (article 134.1(b) of the
LOE). Where a listed company and unlisted company choose a one-tier
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option, there must be a balance between executive directors and inde-
pendent directors, so that, respectively, at least one-third and one-fifth
of the directors must be independent directors (articles 13.4 and 13.5 of
Decree 71/2017/ND-CP).

16 Board’slegal responsibilities

What are the board’s primary legal responsibilities?

Except for the matters reserved for the shareholders’ meeting as men-
tioned in question 4, the board of directors is primarily in charge of
all other matters of the company (article 149.2 of the LOE), although
certain day-to-day activities and lower level decisions are within the
authority of the general director of the company (article 157 of the
LOE). Meanwhile, the supervisory board is primarily in charge of
supervising activities of the board of directors as well as the general
director in management and operation of the company (article 165.1 of
the LOE).

17 Board obligees

Whom does the board represent and to whom does it owe
legal duties?

The board of directors acts on behalf of the company to decide and
exercise the rights and duties of the company (article 149.1 of the LOE)
and owes legal duties to the company and the shareholders (article
160.1 of the LOE; article 15.1 of Decree 71/2017/ND-CP). The board is
required to act in the interest of the company and shareholders (arti-
cle 160.1(c) of the LOE). In addition, the board of directors of a public
company must not only show impartial treatment to shareholders but
also protect the interests of persons whose interests are related to the
company (article 15.2 of Decree 71/2017/ND-CP).

In respect of the supervisory board, it is required to be loyal to the
interests of the company and shareholders (article 168.3 of the LOE).

18 Enforcement action against directors

Can an enforcement action against directors be brought by, or
on behalf of, those to whom duties are owed?

Eligible shareholders may request suspension of decisions that have
been passed by the board of directors contrary to the laws or the com-
pany’s charter and that cause loss to the company (article 149.4 of
the LOE). Such shareholders may directly make such a claim against
the director without going through the supervisory board regardless
of the fact that the company has a supervisory board under the LOE
(article 161 of the LOE). When the case is brought to the court, tem-
porary injunctive relief or enforcement, or both, may be taken by the
courts in accordance with the rules of civil procedure. If a director is
found by the supervisory board to have breached his or her duties,
the supervisory board shall immediately notify such a breach in writ-
ing to the board of directors and request that the director cease the act
constituting a breach and take proper measures to remedy the conse-
quences (article 165.8 of the LOE). In addition, a shareholder or a group
of shareholders holding 10 per cent or more of the total shares for at
least six consecutive months, or a lower percentage as provided for
in the company’s charter, may also convene a shareholders’ meeting
when a director allegedly prejudices the rights of shareholders, violates
its managerial duties or makes a decision exceeding his or her author-
ity (article 114.3(a) of the LOE) to dismiss such director or take other
appropriate action within the authority of the shareholders’ meeting.

Similarly, where a member of the supervisory board is found by the
board of directors to have breached the law, the board of directors shall
immediately notify such a breach in writing to the supervisory board
and request that the member cease the act constituting a breach as well
as take proper measures to remedy the consequences (article 168.6 of
the LOE).

19 Care and prudence

Do the board’s duties include a care or prudence element?
Yes, both the directors and members of the supervisory board must
carry out their assigned duties with honesty, care and the best law-

ful interests of the company and the shareholders in mind (articles
160.1(b) and 168.2 of the LOE).

236

20 Board member duties

To what extent do the duties of individual members of the
board differ?

All the directors on the board have the same duties under the laws and
the members of the supervisory board are subject to the same duties,
except for the chairman of the board and head of the supervisory board,
who are subject to further rights and duties. In addition, if the company
is a listed company, certain directors may be assigned specialist duties
according to the resolution of the shareholders’ meeting (article 17.1 of
Decree 71/2017/ND-CP).

The law requires that the directors must have professional exper-
tise and experience in the business management of the company and
not necessarily be company shareholders, unless otherwise stipulated
in the company charter (article 151.1(b) of the LOE). The members
of the supervisory board are not required to have any specific skills
or experience unless otherwise regulated in the company’s charter
(article 164.1(d) of the LOE), except that the head of the supervisory
board must be a professional accountant or auditor and must work
full-time at the company (article 163.2 of the LOE and article 20.4 of
Decree 71/2017/ND-CP) and for listed companies or public compa-
nies where the state holds more than 50 per cent of the charter capital,
members of the supervisory board must be an accountant or auditor
(article 20.3 of Decree 71/2017/ND-CP).

21 Delegation of board responsibilities

To what extent can the board delegate responsibilities to
management, a board committee or board members, or other
persons?

The board of directors cannot delegate a responsibility expressly and
exclusively assigned to the board of directors to other internal bod-
ies. Other than that, some of the duties or responsibilities of the board
may be delegated to the general director in accordance with the com-
pany’s charter and resolution of the board of directors (article 157.3(1)
of the LOE) and the board committee or a dedicated director may be in
charge of specific matters such as human resources, remuneration and
bonuses (see question 25). However, the board of directors is still held
liable for such duties assigned to other internal bodies.

22 Non-executive and independent directors

Is there a minimum number of ‘non-executive’ or
‘independent’ directors required by law, regulation or listing
requirement? If so, what is the definition of ‘non-executive’
and ‘independent’ directors and how do their responsibilities
differ from executive directors?

Non-public companies are not required to have non-executive or inde-
pendent directors under law, whereas at least one-third of the total
directors of the board of a public company must be non-executive
directors (article 13.2 of Decree 71/2017/ND-CP) if the company goes
with the two-tier management structure. A non-executive director is
defined as a person who is not the general director, deputy general
director, chief accountant or any other executive person as specified in
the company’s charter (article 2.6 of Decree 71/2017/ND-CP). Where a
listed company and unlisted public company go with the one-tier man-
agement structure, respectively, at least one-third and one-fifth of the
directors must be independent directors as mentioned in question 1§
(articles 13.4 and 13.5 of Decree 71/2017/ND-CP). A director is consid-
ered independent if he or she satisfies the following statutory condi-
tions (article 151.2 of the LOE; article 2.7 of Decree 71/2017/ND-CP):
not a current employee of the company or its subsidiaries and not
someone that used to work for the company or the company’s sub-
sidiaries in the previous three consecutive years (article 151.2(a) of
the LOE);
not someone receiving salary or wage from the company, except
for the benefits to which members of the board of directors are
entitled (article 151.2(b) of the LOE);
not have a spouse, natural parent, adoptive parent, natural child,
adopted child or sibling who is a major shareholder of the com-
pany, being a manager of the company or the company’s subsidiary
(article 151.2(c) of the LOE);
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- not directly or indirectly holding at least 1 per cent of the compa-
ny’s voting shares (article 151.2(d) of the LOE); and
not have held the position of member of the board of directors
or the supervisory board for at least the previous five consecutive
years (article 151.2(dd) of the LOE).

There appears to be no statutory difference between non-executive or
independent directors and other directors in respect of responsibilities
according to the laws except that if a board committee is not established
within the board of directors of a listed company, the board of directors
is required to appoint independent directors to be in charge of certain
matters individually (article 17.2 of Decree 71/2017/ND-CP). Under
the LOE, the appointment of independent directors is also required if
the company is structured without having a supervisory board as dis-
cussed in question 15.

23 Board size and composition

How is the size of the board determined? Are there minimum
and maximum numbers of seats on the board? Who is
authorised to make appointments to fill vacancies on the
board or newly created directorships? Are there criteria

that individual directors or the board as a whole must fulfil?
Are there any disclosure requirements relating to board
composition?

The LOE sets forth criteria for board members including independent
directors, as outlined below.

Criteria for board members

Board members must:
have full civil capacity and not be prohibited from management of
companies in general (article 151.1(a) of the LOE);
have appropriate experience or professional knowledge in business
administration (members of the board of directors are not neces-
sarily shareholders of the company, unless otherwise prescribed by
the company’s charter (article 151.1(b) of the LOE));
with regard to subsidiaries 50 per cent of whose charter capital
is held by the state, members of the board of directors must not
be spouses, natural parents, adoptive parents, natural children,
adopted children, or siblings of the director or general director and
other managers; and
not be related persons of the manager and the person competent
to designate the manager of the parent company (article 151.1(d) of
the LOE).

From 1 August 2019, a board member of a public company shall be
prohibited from concurrently holding the position of board member in
more than five other public companies (articles 12.3 and 37.3 of Decree
71/2017/ND-CP).

Criteria for independent board members
Independent board members must possess the conditions enumerated
in question 22.

Criteria for supervisory board members

Members of the supervisory board must:

- have full civil capacity (article 164.1(a) of the LOE);
not be prohibited from establishment and management of a com-
pany (article 164.1(a) of the LOE);
not be a spouse, natural parent, adoptive parent, natural child,
adopted child or sibling of any member of the board of directors,
director or general director, or any other managers (article 164.1(b)
of the LOE). A member of the supervisory board is not permitted
to hold a managerial position in the company and is not necessarily
a shareholder or employee of the company, unless otherwise pre-
scribed by the company’s charter (article 164.1(c) of the LOE); and
satisfy other standards and conditions of relevant regulations of
law and the company’s charter (article 164.1(d) of the LOE).

The LOE also requires that more than half of the members of the super-

visory board permanently reside in Vietnam, and the head of the super-
visory board must be a professional accountant or auditor and has to
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work full-time at the company, unless higher standards are prescribed
by the company’s charter (article 163.2 of the LOE).

Members of the supervisory board of a listed company and public
company in which the state holds more than 5o per cent of the charter
capital must meet additional criteria and qualifications, such as being
an accountant or auditor (article 20.3 of Decree 71/2017/ND-CP).
Similar to changes to the board of directors, a change in the supervisory
board of a public company is subject to public disclosure obligation in
accordance with law (article 9.1(n) of Circular 155/2015/TT-BTC).

Disclosure requirements

For public companies, any change of the board must be publicly
disclosed in accordance with the securities laws (article 9.1(n) of
Circular 155/2015/TT-BTC). A public company must disclose infor-
mation on corporate governance at the annual general assembly of
shareholders and in the company’s annual report in compliance with
the securities law on information disclosure (article 30.1 of Decree
71/2017/ND-CP). Under the LOE, certain information related to
changes of the board shall be publicly disclosed (see question 36).

Minimum and maximum number of seats
The board of directors must comprise three to 11 directors, and the
specific number of directors is stipulated in the company’s charter
(article 150.1 of the LOE; article 13.1 of Decree 71/2017.ND-CP).

The supervisory board must have three to five members
(article 163.1 of the LOE; article 20.1 of Decree 71/2017/ND-CP).

Vacancy
In the case of vacancy, by default vacant positions will be filled by elec-
tion during the shareholders’ meeting (article 135.2(c) of the LOE).

24 Boardleadership

Is there any law, regulation, listing requirement or practice
that requires the separation of the functions of board
chairman and CEO? If flexibility on board leadership is
allowed, what is generally recognised as best practice and
what is the common practice?

The chairman of the board of directors and the general director are two
separate positions with different powers under the laws, although a sin-
gle person can simultaneously hold the two positions (article 152.1 of
the LOE). It is common practice in non-public companies for a single
person to act as both the chairman and the general director at the same
time.

In public companies and companies in which the state holds
more than 50 per cent of voting shares, a single person is not permit-
ted to simultaneously hold these two positions (article 12.2 of Decree
71/2017/ND-CP; article 152.2 of the LOE). However, for public com-
panies, as this is a new regulation, the prohibition against one person
holding these two positions shall only be effective as from 1 August
2020, and the existing companies must adjust these positions accord-
ingly (article 37.2 of Decree 71/2017/ND-CP).

Under the LOE, a company may have one or multiple legal repre-
sentatives (article 13.2 of the LOE). If there is only one legal representa-
tive, the chairman of the board of directors or the general director or
director shall be the legal representative; unless otherwise prescribed
by the company’s charter, the chairman of the board of directors shall
be the legal representative of the company. If there is more than one
legal representative, both the chairman of the board of directors and
the general director or director shall be the legal representatives of the
company (article 134.2 of the LOE).

25 Board committees

What board committees are mandatory? What board
committees are allowed? Are there mandatory requirements
for committee composition?

Unlisted public companies are not required to have any board commit-
tee or dedicated director. For a listed company, as mentioned in ques-
tion 15, board committees are merely optional. These companies may
choose not to form board committees, provided that they have dedi-
cated directors for specific matters instead. Default committees avail-
able under the laws include committees of development policy, human
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resources, remuneration and bonuses. Additional committees can
be stipulated under the resolution of the shareholders’ meeting. The
heads of the committee of human resources and committee of remu-
neration and bonuses, or the two dedicated directors for these matters
if no committee is formed, must be independent directors (article 17 of
Decree 71/2017/ND-CP).

Under the LOE, as noted in question 15, where a company that has
11 shareholders or more, or where the shareholders are organisations
holding 50 per cent or more of the total shares, decides not to set up a
supervisory board it must establish an internal auditing board under
the board of directors.

26 Board meetings

Is a minimum or set number of board meetings per year
required by law, regulation or listing requirement?

At least one regular board meeting must be held every quarter of a
calendar year according to law (article 153.3 of the LOE), although the
chairman can convene a board meeting at any time.

In respect of the supervisory board, the law does not provide for
a certain number of required meetings in a non-public company,
although such meetings must be held at least twice a year in a public
company (article 23.1 of Decree 71/2017/ND-CP).

27 Board practices

Is disclosure of board practices required by law, regulation or
listing requirement?

Under the LOE, certain information related to board practices is
required to be disclosed (see question 36). For listed companies, the
laws require them to make a disclosure of the company management,
including members of the board, number of meetings, and adopted
decisions, among others, twice a year (article 11.6 of Circular 155/2015/
TT-BTC) and unlisted public companies are required to make disclo-
sure of the company management once a year in their annual report
(article 8.2 of Circular 155/2015/TT-BTC).

28 Remuneration of directors

How is remuneration of directors determined? Is there any
law, regulation, listing requirement or practice that affects
the remuneration of directors, the length of directors’
service contracts, loans to directors or other transactions or
compensatory arrangements between the company and any
director?

Remuneration of directors is determined in accordance with the basis
and method as provided for under the company’s charter. If the charter
does not specify, the directors by default shall be entitled to remunera-
tion based on the total working days and pay rates per day, all of which
shall be estimated by unanimous agreement of the board, provided
that the total remuneration of the board does not exceed the amount
as approved by the shareholders’ meeting (article 28 of the model char-
ter issued with Circular 95/2017/TT-BTC; article 158.2(a) of the LOE).
There is no specific regulation for service contracts between the direc-
tors and the company, but the laws generally deem any transaction
between the directors and the company as transactions with related
parties, which must be approved by the board of directors or the
shareholders’ meeting, depending on the value of such transactions
(article 162 of the LOE). For public companies, no loans may be granted
to the directors by the company unless approved by the shareholders’
meeting (article 26.4(a) of Decree 71/2017/ND-CP).

Under the LOE, members of the supervisory board may also receive
salaries in accordance with a decision of the shareholders’ meeting
unless provided otherwise by the company’s charter (article 167 of the
LOE). For public companies, no loans may be granted to members of
the supervisory board by the company unless approved by the general
meeting of shareholders (article 26.4(a) of Decree 71/2017/ND-CP).

A director may also be held liable for compensation with respect to
damage or loss incurred by the company in certain cases of violation of
the laws in his or her role as a director (articles 136.4 and 162.4 of the
LOE). It is optional for the companies to have compensatory arrange-
ments with directors. The model charter for public companies pro-
vides for a standard clause that directors may be compensated or held
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harmless by the company in certain cases against damage, loss, claims,
among others, in their role as directors as well as covered with direc-
tors’ liability insurance policy (article 41 of the model charter issued
with Circular 95/2017/TT-BTC).

29 Remuneration of senior management

How is the remuneration of the most senior management
determined? Is there any law, regulation, listing requirement
or practice that affects the remuneration of senior

managers, loans to senior managers or other transactions

or compensatory arrangements between the company and
senior managers?

Aside from the board of directors and the supervisory board, the laws
only govern remuneration and other benefits given to the general direc-
tor and other managerial positions. Accordingly, the general director
and other officers of the company are paid wages and bonuses as deter-
mined by the board of directors unless the company’s charter requires
otherwise (articles 158.2(c) and 149.2(i) of the LOE). Transactions
between the company and the members of the board of directors
including the general director must also be approved by the board
of directors or shareholders’ meeting in the same manner as in the
directors’ cases (article 162 of the LOE; article 26 of Decree 71/2017/
ND-CP). There is neither special nor separate regulation on compensa-
tory arrangements with senior management.

30 D&O liability insurance

Is directors’ and officers’ liability insurance permitted or
common practice? Can the company pay the premiums?

For public companies, D&O liability insurance is expressly regulated
under the laws, premiums of which can be paid by the company itself
if so determined by the shareholders’ meeting, provided that such a
policy does not cover liability arising from breaches of laws or the com-
pany’s charter (article 14.3 of Decree 71/2017/ND-CP). For non-public
companies, D&O liability insurance is not regulated by the laws and
it is not a very common practice that D&O liability insurance is pur-
chased by the company for its directors.

31 Indemnification of directors and officers

Are there any constraints on the company indemnifying
directors and officers in respect of liabilities incurred in their
professional capacity? If not, are such indemnities common?

No comprehensive and unified legislation exists in respect of indem-
nities made by the company for the directors and officers for such
liabilities. However, under article 41 of the model charter regulated in
Circular 95/2017/TT-BTC as issued by the Ministry of Finance for pub-
lic companies, the directors and other officers of the company shall be
indemnified by the company in such circumstances only if they have
not committed any breach of law or the company’s charter or their
duties and obligations.

32 Exculpation of directors and officers

To what extent may companies or shareholders preclude or
limit the liability of directors and officers?

The laws by default hold the directors, general director and members
of the supervisory board liable for certain acts or omissions, such as
failure to comply with the law, charter or the resolutions of the share-
holders’ meeting. However, to the extent that such liability is civil in
nature, it would be possible for the shareholders’ meeting, as the high-
est authority in the company, to preclude, limit or waive such liability in
relation to the company, although the courts might have different inter-
pretations on this issue. The shareholders may, and cause the company
to, provide for limit of liability and compensatory arrangements in the
company’s charter and directors’ liability insurance policy, such as the
sample clause in the model charter for public companies (article 41 of
the model charter issued with Circular 95/2017/TT-BTC).
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Update and trends

Important legislation on corporate governance for public com-

panies was issued in 2017, namely Decree 71/2017/ND-CP and
Circular 95/2017/TT-BTC, which updated the regulations on public
companies to harmonise them with the Law on Enterprise 2014 as well
as provide for new regulations regulating public companies in Vietnam.
New legislation on support for small and medium-sized enterprises and
start-up enterprises has also been issued, including the Law on Support
of Small and Medium-Sized Enterprises, its guidance, Decree 39/2018/
ND-CP, and Decree 38/2018/ND-CP for start-up enterprises, which
has provisions on corporate governance for small and medium-sized
enterprises.

With respect to state-owned companies, Decree 32/2018/ND-CP
was issued on 8 March 2018, updating the contents of the existing
regulations in line with the general policy of the state to restructure and
enhance the performance of state-owned companies.

In addition, the Ministry of Planning and Investment is preparing
regulations amending and supplementing some articles of the Law on
Investment and Law on Enterprises (the Draft), which was publicly dis-
closed on 30 November 2017. The Draft provides several amendments
to the corporate governance of enterprises including enhancement of
the operation and management of joint-stock companies as outlined
below:

- adding further provisions dealing with the case where the

chairman and secretary refuse to sign the resolution and meeting
minutes of the meeting of the general meeting of shareholders or
meeting of the board of management (by updating article 146 and
article 154 of the LOE). This protects the interests and rights of
shareholders and members of the board of management in case
the chairman and secretary of such meeting abuse their rights;
requiring the head of the supervisory board of the company to have
only professional accounting and auditing knowledge, without
having a certificate of accounting and audit (article 163.2 of the
LOE currently requires the head of the supervisory board to be a
professional auditor or accountant); and

with respect to the management of the supervisory board of
alisted company and a company where the state holds more
than 5o per cent of the charter capital, requiring only at least

one member of the supervisory board to be an accountant or
auditor (amending article 164.2 of the LOE). This is to make the
management of the supervisory board more effective, as the
supervisory board may have other members with appropriate
specialisation to handle the supervisory board’s duties, and to
also simplify the criteria and conditions of a member of the
supervisory board.

The proposal is for the Draft to come into effect from 1 January 2019.

33 Employees
What role do employees play in corporate governance?

Employees are not generally involved in corporate governance unless
otherwise regulated by the corporate documents of the company, such
as the company’s charter or policies.

34 Board and director evaluations

Is there any law, regulation, listing requirement or practice
that requires evaluation of the board, its committees or
individual directors? How regularly are such evaluations
conducted and by whom? What do companies disclose in
relation to such evaluations?

As explained in question 15, a company may choose to establish a
supervisory board (article 134.1(a) of the LOE) that supervises the man-
agement and operation of the company by the board of directors and
general director (or CEO). The law does not prescribe how often such
evaluations are conducted; however, the supervisory board is required
to submit evaluation reports during the annual shareholders’ meeting
(article 165.3 of the LOE). The supervisory board may use an independ-
ent consultant or the internal audit department of the company to per-
form any of its assigned duties (article 165.10 of the LOE). Companies
are required to provide all information and documents relating to their
management, administration and business operations upon demand of
the supervisory board (article 166.5 of the LOE).

Disclosure and transparency

35 Corporate charter and by-laws

Are the corporate charter and by-laws of companies publicly
available? If so, where?

A public company is required by law, within six months of becoming
public, to have its charter, internal management rules, and prospec-
tus, among others, disclosed on its official website in the shareholders
section (articles 5.2(a) and (c) of Circular 155/2015/TT-BTC). The LOE
requires the non-public company’s charter to be published on the com-
pany’s website (article 171.2(a) of the LOE) (see question 36).

36 Company information

What information must companies publicly disclose? How
often must disclosure be made?

The laws provide for two kinds of disclosure for public companies,
namely, regular and extraordinary disclosures. Regular disclosure
includes the disclosure of audited financial statements, annual reports,
contents of general meetings of shareholders, offering and report on
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use of funds, and foreign ownership ratio. Extraordinary disclosure
includes the disclosure of any important event, including dissolution
of the company, decisions of share buyback, new share issuance, divi-
dend distributions or any change in executive officers, among others.
In certain circumstances, such as any event that may have a mate-
rial effect on the shareholders’ benefits, public companies may be
requested by the authorities to make disclosures (chapter II of Circular
155/2015/TT-BTC).

Under the LOE, after the enterprise registration certificate of a
new company is issued, the company must make a public announce-
ment regarding its business lines and list of founding shareholders and
shareholders who are foreign investors through the National Business
Registration Portal (the Portal) (article 33.1 of the LOE). Additionally,
where there are changes to the enterprise registration contents, the
company shall also make a public announcement on such changes
through the Portal (article 33.2 of the LOE). Moreover, the company shall
post the following information on its website (article 171.2 of the LOE):

the company’s charter;

curricula vitae, qualifications, and professional experience of

directors, members of the supervisory board, the general director

or director of the company;

annual financial statements ratified by the shareholders’ meeting;

and

annual reports of the business made by the board of directors and

the supervisory board.

Hot topics

37 Say-on-pay
Do shareholders have an advisory or other vote regarding
executive remuneration? How frequently may they vote?

The shareholders’ meeting only votes on the total amount and calcu-
lation method of executive remuneration and bonuses, which will be
binding and valid (articles 158.2(a) and 167.1 of the LOE). The board
of directors shall then make specific decisions of remuneration and
bonuses according to such resolutions. The exact power may be cus-
tomised in the company’s charter. There is no say-on-pay vote in
Vietnamese law, although it is not explicitly prohibited.

38 Shareholder-nominated directors

Do shareholders have the ability to nominate directors and
have them included in shareholder meeting materials that are
prepared and distributed at the company’s expense?

A shareholder or a group of shareholders in a company may nominate
directors for the board if they have held at least 10 per cent of the total
ordinary shares for a consecutive period of six months or more (major
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shareholders) unless a lower percentage is set forth in the company’s
charter (articles 114.2 and 114.4 of the LOE). Therefore, unless a share-
holder holds a minimum ratio of shareholding that provides the power
to nominate directors, such a shareholder must solicit proxy voting in
order to exercise such a right. The nomination of directors proposed by
major shareholders shall be included in the agenda of the sharehold-
ers’ meeting upon the written proposal of such major shareholders
(article 138.2 of the LOE). Such a proposal must be sent to the company
no later than three working days prior to the opening date of the share-
holders’ meeting (unless the company’s charter provides for another
time limit) (article 138.2 of the LOE). Of note, the proposal must specify
the names of shareholders, the amount of each type of shares and the
issues proposed to the agenda (eg, the nomination of the directors with
details of the candidates) (articles 136.7(dd) and 138.2 of the LOE).

39 Shareholder engagement

Do companies engage with shareholders? If so, who typically
participates in the company’s engagement efforts and when
does engagement typically occur?

Engagement or transaction between the company and its shareholders
are allowed at any time, provided that such engagement or transaction
shall comply with the conditions in law, such as conditions for related-
party transactions, disclosure procedure, among others.

Typically, certain persons are designated as authorised representa-
tives to communicate with the company on behalf of the shareholders,
who shall concurrently participate in general meetings of shareholders
(article 16 of the LOE). Also, for corporate shareholders, their legal rep-
resentatives, who have the right to enter into and perform civil transac-
tions on behalf of and in the interests of the shareholders under the law,
may also engage or transact with the company on behalf of the share-
holders (article 141.2 of the Civil Code).

The frequency of direct engagement between the shareholders
and the company should vary case by case.

cause serious effects to the lawful interests of the investors or cause
major effects to securities prices that needs to be verified (article 10
of Circular 155/2015/TT-BTC); or

affect decisions of the shareholders and investors (article 28.1 of
Decree 71/2017/ND-CP).

In addition, annual reports of public companies also include informa-
tion related to the impact of the company on the environment and
society (eg, raw materials, energy consumption, water consumption,
compliance with the law on environmental protection and policies
related to employees, among others (article 8.2 of Circular 155/2015/
TT-BTC)).

41 CEO payratio disclosure

Are companies required to disclose the ‘pay ratio’ between
the CEO’s annual total compensation and the annual total
compensation of other workers?

In general, the salary scale and salary table of all employees in the com-
pany must be published in the workplace before they are implemented
and notified to the competent authority (article 7.6 of Decree 49/2013/
ND-CP). The salary scale and salary table include the ratio between the
monthly salary for each position (and levels in each position) and the
lowest monthly salary.

In addition, the laws require the company to disclose separately
information regarding the remuneration and salary of the director
(general director), members of the board of directors and other man-
agers in the annual financial statement of the company (article 158.3 of
the LOE; article 31 of Decree 71/2017/ND-CP). Further, the operation
expenses and other interests of the board of directors and each mem-
ber thereof need to be recorded in the operation report of the board
of directors, which has to be submitted during the annual sharehold-
ers’ meeting (article 158.3 of the LOE; article 9.1 of Decree 71/2017/
ND-CP).

40 Sustainability disclosure

Are companies required to provide disclosure with respect to
corporate social responsibility matters?

With respect to ordinary companies, the laws do not explicitly require
disclosure with respect to corporate social responsibility matters.
However, for internal disclosure, the company is required to pub-
lish regulations on environment protection and employment policy
(article 6 of Decree 60/2013/ND-CP). Public companies are required
to disclose corporate social responsibility matters if they, among other
cases:

have major impact on the production, business and administration

of the company (article 9.1(s) of Circular 155/2015/TT-BTC);

42 Gender pay gap disclosure

Are companies required to disclose ‘gender pay gap’
information? If so, how is the gender pay gap measured?

There is no specific requirement on companies to disclose ‘gen-
der pay gap’ information. However, the law requires that the salary
scale and salary table be established on the principles of equality and
non-discrimination based on gender, among others (article 7.4 of
Decree 49/2013/ND-CP). Female employees who are pregnant or rais-
ing children under 12 months of age are entitled to certain favourable
humanitarian conditions (eg, shortened working time with full pay
(article 155 of the Labor Code)).
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